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ECFC RECOMMENDATIONS TO HEALTH CARE REFORM SUMMIT PARTICIPANTS
ON FLEXIBLE SPENDING ACCOUNT AND HIGH-COST PLAN EXCISE TAX ISSUES

For more than 30 years, employers across the nation have offered a range of health benefits to
middle class Americans through so-called “cafeteria plans”. These cafeteria (or flexible benefit)
plans promote efficient health benefit choices by enabling employees to expend funds for the
benefits that are most meaningful to them. Indeed, several states require that employers use such
programs for health coverage contributions and the majority of private employers, the federal
government, and all state governments offer cafeteria plan benefits as an integral part of their health
benefit programs.

As preparations for the upcoming Health Care Reform Summit continue, the Employers Council on
Flexible Compensation (ECFC) calls on President Obama and Congressional Leaders to give
careful consideration to a series of proposals adopted by the House and Senate that if left
unchanged, will negatively affect the availability of health benefits currently received by tens of
millions of Americans. The provisions of most concern to ECFC are the limitations on Flexible
Spending Accounts (FSAs) and the overly expansive reach of the High Cost Health Plan Excise
Tax. ECFC’s views and recommendations for consideration at the Summit are presented below.

1. Flexible Spending Accounts (FSAs): Both the House and Senate legislation would: (1)
impose a $2,500 on FSA contributions and (2) index the cap to CPIl. The House version begins the
FSA cap in 2013; the Senate, in 2011. In addition, the House bill prohibits FSA reimbursement for
over the counter (OTC) medicines, effective 2011. The Senate legislation would require individuals
to obtain a prescription in order to be reimbursed for OTC medicines through their FSA beginning
January 1, 2011. Although not expressly stated, the documents outlining the President’s proposal
seemingly retain these concepts.

ECFC Views: Approximately 35 million Americans rely on FSASs to obtain the health care
services they need. Each year, prior to the beginning of the plan year, these participants review
their health care needs and choose amounts to place into their medical FSAs from their own salaries
to pay for qualified medical expenses that are not covered by their insurance policies. FSAs are
particularly important for patients with chronic conditions, who even with comprehensive coverage
can face thousands of dollars in out of pocket costs. FSAs also help patients pay for services not
covered by insurance. For example, parents of children with autism often rely on FSAs to help pay
for therapies. These types of out of pocket costs will remain even in a reformed health care system.

The proposed $2,500 FSA cap is too low, particularly for employees with families and for patients
with a chronic illness who, even with comprehensive coverage, can face very high out of pocket
costs. The cap also will have a tremendous impact on federal employees, who currently can set
aside $5,000 in a health FSA. In addition, state employees in more than forty-six states currently
have FSA contribution limits set at $3,000 or more a year. The provision calling for a doctor’s
prescription to receive FSA reimbursement for OTCs will increase costs by requiring individuals to
have a physician visit to obtain medication (e.g., an OTC for allergy or reflux) that is otherwise
available as an OTC.



Finally, unless changed, FSAs are doubly affected because they are taken into account for purposes
of the High Cost Health Plan Excise Tax and are subject to a separate cap, as well. These
provisions, operating in tandem, could effectively eliminate FSAs in the very near future.

Recommendations:

2.

ECFC strongly urges Summit participants to reconsider imposing any cap on FSA
contributions. If one is adopted, however, it should be set at a higher more reasonable level
(e.g., the federal employee plan as well as many state governmental plans use a $5,000 limit)
and must be indexed to health care inflation.

In addition, the cap’s effective date should be later and synchronized with any broader
changes envisioned for employers’ offering of health benefits. These broader changes will
affect the design and delivery of benefits, including FSAs to employees and their families.
For example, the President’s proposal calls for significant changes to employer benefits
beginning in 2018. Synchronizing the effective dates of any cap and broader changes will
help minimize the number of times that employees and their families may face modifications
in their health benefits. Moreover, since the limits on cost-sharing do not become effective
immediately, it is imperative that patients — particularly those with a chronic condition — can
continue to fund their FSAs to the maximum extent possible until that financial protection
begins.

If the High Cost Health Plan Excise Tax (discussed below) is retained, employee salary
reduction contributions to FSAs must not apply toward the threshold for the tax.

The proposed change to require a prescription for tax-free reimbursement of OTC drugs
should be removed or replaced with a provision allowing FSA reimbursement for OTC
drugs that required a prescription at any time on or after January 1, 1978.

High Cost Health Plan Excise Tax: The Senate legislation imposes a 40 percent excise tax

on high-cost health plans defined to exceed $23,000 for a family and $8,500 for an individual as of
January 1, 2013, indexed to CPI plus 1 percentage point. In determining whether a health plan
triggers the tax, the Senate bill calls for including the value of many employee benefits other than
primary health coverage including FSAs, health savings accounts (HSAS), health reimbursement
arrangements, vision and dental coverage and fixed indemnity coverage, such as accident and



cancer policies, among others. The bill makes no distinction between medical insurance premium
payments and amounts that employees elect to take from their own take home pay to pay for
amounts not covered by their insurance.

In his February 22 proposal, President Obama recommended increasing the threshold to $27,500 for
families and $10,200 for individuals as of January 1, 2018, indexed to CPI plus 1 percentage point.
The President also recommended excluding dental and vision benefits from the threshold.

ECFC Views: While nominally imposed on insurers and employers, the burden of this tax will be
felt by employees and their families. In order to avoid the tax and its onerous administrative
burdens, many employers will reduce the health care options currently made available to employees
or drop coverage altogether in order to avoid the cap. As a result, the significant tax increase will
be felt largely by the middle class.

The proposed tax, as currently drafted in the Senate bill, is overly broad in that it applies to all
health care coverage made available to employees, and not just primary health coverage. This
approach will have the unintended consequence of causing employers to eliminate coverage other
than primary coverage, such as FSAs and indemnity and specified disease coverage. While this
may occur immediately in some cases, it will certainly increase over time, because the thresholds
for the tax are increased at a rate much slower than medical inflation. Non-primary health benefits
are critical to many Americans today in order to help finance their health care needs and fill critical
coverage gaps inherent in primary health care plans. Moreover, the administrative burden
associated with tracking and calculating the applicable excise tax will cause many employers
(especially small employers) to discontinue offering many benefits to their employees.

Recommendations: If the High Cost Health Plan Excise Tax is retained, we urge President Obama
and Congressional Leaders to adopt the following modifications, which will make the tax more
equitable and better ensure a continuing role for employer provided coverage of all types:

e Only include the value of primary health coverage in determining the application of the
High Cost Health Plan Excise Tax. As is the case with vision and dental coverage, do not
take into account contributions to FSAs, health savings accounts or supplemental benefits in
determining the amount subject to the High Cost Health Plan Excise Tax cap. Including
these contributions in the cap will seriously erode the ability of those with chronic diseases
to continue to meet their health care needs.

e Increase the tax threshold to a higher initial level so that fewer plans (and employees) are
initially subject to the tax, and index the threshold for medical inflation.

e Do not take into account plans paid for with employee contributions (whether pre-tax or
after-tax) in determining the amount subject to the High Cost Health Plan Excise Tax.

The Employers Council on Flexible Compensation (ECFC) is a membership association dedicated to maintaining and expanding employee benefit
programs offered on a pre-tax basis including health care, transportation, dependent/child care assistance and retirement plans. ECFC’s more than
100 members include employers who provide these important benefits, as well as insurance, accounting, consulting, and actuarial companies that
design or administer employee benefit plans throughout the nation. Together, ECFC member companies design, offer, or administer flexible benefits
for tens of millions of working Americans, a majority of whom have middle class incomes.



