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The Committee Bill is effective for health benefits and coverage provided after the date of 
enactment.  

Sec. 6022. Establishment of SIMPLE Cafeteria Plans for Small Businesses  

Present Law  

Definition of a cafeteria plan. If an employee receives a qualified benefit (as defined below) 
based on the employee's election between the qualified benefit and a taxable benefit under a 
cafeteria plan, the qualified benefit generally is not includable in gross income.129 However, if a 
plan offering an employee an election between taxable benefits (including cash) and nontaxable 
qualified benefits does not meet the requirements for being a cafeteria plan, the election between 
taxable and nontaxable benefits results in gross income to the employee, regardless of what 
benefit is elected and when the election is made.130 A cafeteria plan is a separate written plan 
under which all participants are employees, and  participants are  permitted to choose among at 
least one permitted taxable benefit (for example, current cash compensation) and at least one 
qualified benefit.  Finally, a cafeteria plan must not provide for deferral of compensation, except 
as specifically permitted in sections 125(d)(2)(B), (C), or (D).    

Qualified benefits. Qualified benefits under a cafeteria plan are generally employer-provided 
benefits that are not includable in gross income under an express provision of the Code. 
Examples of qualified benefits include employer-provided health insurance coverage, group term 
life insurance coverage not in excess of $50,000, and benefits under a dependent care assistance 
program. In order to be excludable, any qualified benefit elected under a cafeteria plan must 
independently satisfy any requirements under the Code section that provides the exclusion.  
However, some employer-provided benefits that are not includable in gross income under an 
express provision of the Code are explicitly not allowed in a cafeteria plan.  These benefits are 
generally referred to as nonqualified benefits.  Examples of nonqualified benefits include 
scholarships;131 employer-provided meals and lodging;132 educational assistance;133 and fringe 
benefits.134 A plan offering any nonqualified benefit is not a cafeteria plan.135   

Flex-credits under a cafeteria plan. - -elective employer 
contributions that an employer makes available for every employee eligible to participate in the 
cafeteria p
not as cash or other taxable benefits).    

                                                

 

129  Sec. 125(a). 
130  Proposed Treas. Reg. sec. 1.125-1(b). 
131  Sec. 117. 
132  Sec. 119. 
133  Sec.127. 
134  Sec. 132. 
135  Proposed Treas. Reg. sec. 1.125-1(q).  Long-term care services, contributions to Archer Medical Savings 

403(b) plans are also nonqualified benefits. 
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Employer contributions through salary reduction. Employees electing a qualified benefit 
through salary reduction are electing to forego salary and instead to receive a benefit that is 
excludible from gross income because it is provided by employer contributions.  Section 125 
provides that the employee is treated as receiving the qualified benefit from the employer in lieu 
of the taxable benefit.  For example, active employees participating in a cafeteria plan may be 
able to pay their share of premiums for employer-provided health insurance on a pre-tax basis 
through salary reduction.136    

Nondiscrimination requirements. Cafeteria plans and certain qualified benefits (including 
group term life insurance, self-insured medical reimbursement plans, and dependent care 
assistance programs) are subject to nondiscrimination requirements to prevent discrimination in 
favor of highly compensated individuals generally as to eligibility for benefits and as to actual 
contributions and benefits provided.  There are also rules to prevent the provision of 
disproportionate benefits to key employees (within the meaning of section 416(i)) through a 
cafeteria plan.137  Although the basic purpose of each of the nondiscrimination rules is the same, 
the specific rules for satisfying the relevant nondiscrimination requirements, including the 
definition of highly compensated individual,138 vary for cafeteria plans generally and for each 
qualified benefit.  An employer maintaining a cafeteria plan in which any highly compensated 
individual participates must make sure that both the cafeteria plan and each qualified benefit 
satisfies the relevant nondiscrimination requirements, as a failure to satisfy the nondiscrimination 
rules generally results in a loss of the tax exclusion by the highly compensated individuals.    

Committee Bill  

Under the Committee Bill, an eligible small employer is provided with a safe harbor from the 
nondiscrimination requirements for cafeteria plans as well as from the nondiscrimination 
requirements for specified qualified benefits offered under a cafeteria plan, including group term 
life insurance, coverage under a self-insured group health plan, and benefits under a dependent 
care assistance program.  Under the safe harbor, a cafeteria plan and the specified qualified 
benefits will be treated as meeting the nondiscrimination rules if the cafeteria plan satisfies 
minimum eligibility and participation requirements and minimum contribution requirements.  
                                                

 

136  Sec. 125.    
137  A key employee generally is an employee who, at any time during the year is (1) a five-percent owner of the 
employer, or (2) a one-percent owner with compensation of more than $150,000 (not indexed for inflation), or (3) an 
officer with compensation more than $160,000 (for 2009).  A special rule limits the number of officers treated as 
key employees.  If the employer is a corporation, a five-percent owner is a person who owns more than five percent 
of the outstanding stock or stock possessing more than five percent of the total combined voting power of all stock.  
If the employer is not a corporation, a five-percent owner is a person who owns more than five percent of the capital 
or profits interest.  A one-percent owner is determined by substituting one percent for five percent in the preceding 
definitions.  For purposes of determining employee ownership in the employer, certain attribution rules apply. 
138  -percent shareholder, 
(3) an individual who is highly compensated, or (4) the spouse or dependent of any of the preceding categories.  A 

defined for this purpose. Under section 105(h), a self-
-percent shareholder, or (3) an 

individual among the highest paid 25 percent of all employees. Under section 129 for a dependent care assistance 
program, eligibility for benefits, and the benefits and contributions provided, generally must not discriminate in 
favor of highly compensated employees within the meaning of section 414(q).  
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Eligibility requirement. The eligibility requirement is met only if all employees (other than 
excludable employees) are eligible to participate, and each employee eligible to participate is 
able to elect any benefit available under the plan (subject to the terms and conditions applicable 
to all participants).  However,  a cafeteria plan will not fail to satisfy this eligibility requirement 
merely because the plan excludes employees who (1) have not attained the age of 21 (or a 
younger age provided in the plan) before the close of a plan year, (2) have fewer than 1,000 
hours of service for the preceding plan year, (3) have less than one year of service with the 
employer as of any day during the plan year, (4) are covered under an agreement that the 
Secretary of Labor finds to be a collective bargaining agreement if there is evidence that the 
benefits covered under the cafeteria plan were the subject of good faith bargaining between 
employee representatives and the employer, or (5) are described in section 410(b)(3)(C) (relating 
to nonresident aliens working outside the United States).  

Minimum contribution requirement. The minimum contribution requirement is met if (1) the 
employer provides flex credits available for use during the plan year equal to at least two percent 
of each eligible employee's  compensation for the plan year, or (2)  the value of employer-paid 
benefits is at least six percent of each eligible employee's compensation for the plan year or, if 
less, twice the amount of the salary reduction amount for the year of  each eligible employee who 
is not a highly compensated employee (within the meaning of section 414(q))139 or is not a key 
employee (within the meaning of section 416(i)) and who participates in the plan.   

An employer is permitted to provide flex credits under the cafeteria plan in addition to the 
minimum required matching or nonelective contributions.  However, the contribution 
requirement is not satisfied if the matching contributions with respect to salary reduction 
contributions for any highly compensated or key employee are made at a greater rate than the 
matching contributions for any employee who is not a highly compensated or key employee.   

Eligible employer. An eligible small employer under the Committee Report is, with respect to 
any year, an employer who employed an average of 100 or fewer employees on business days 
during either of the two preceding years. For purposes of the provision, a year may only be taken 
into account if the employer was in existence throughout the year. If an employer was not in 
existence throughout the preceding year, the determination is based on the average number of 
employees that it is reasonably expected such employer will employ on business days in the 
current year. If an employer was an eligible employer for any year and maintained a simple 
cafeteria plan for its employees for such year, then, for each subsequent year during which the 
employer continues, without interruption, to maintain the cafeteria plan, the employer is deemed 
to be an eligible small employer until the employer employs an average of 200 or more 
employees on business days during any year preceding any such subsequent year.   

                                                

 

139  Section 414(q) generally defines a highly compensated employee as an employee (1) who was a five-percent 
owner during the year or the preceding year, or (2) who had compensation of $110,000 (for 2009) or more for the 
preceding year.  An employer may elect to limit the employees treated as highly compensated employees based 
upon their compensation in the preceding year to the highest paid 20 percent of employees in the preceding year.  
Five-percent owner is defined by cross-reference to the definition of key employee in section 416(i). 



374 

The determination of whether an employer is an eligible small employer is determined by 
applying the controlled group rules of sections 52(a) and (b) under which all members of the 
controlled group are treated as a single employer.  In addition, the definition of employee 
includes leased employees within the meaning of sections 414(n) and (o). 140       

Effective Date  

The Committee Report is effective for taxable years beginning after December 31, 2010.  

Sec. 6023. Investment Credit for Qualifying Therapeutic Discovery Projects  

Present Law  

Present law provides for a research credit equal to 20 percent (14 percent in the case of the 

for a taxable year exceed its base amount for that year.141  Thus, the research credit is generally 
available with respect to incremental increases in qualified research.  

A 20 percent research tax credit is also available with respect to the excess of (1) 100 percent of 
corporate cash expenses (including grants or contributions) paid for basic research conducted by 
universities (and certain nonprofit scientific research organizations) over (2) the sum of (a) the 
greater of two minimum basic research floors plus (b) an amount reflecting any decrease in 
nonresearch giving to universities by the corporation as compared to such giving during a fixed-
base period, as adjusted for inflation.  This separate credit computation is commonly referred to 

142  

Finally, a research credit is available for a t
energy research consortium.  This separate credit computation is commonly referred to as the 

all qualified expenditures, not just those in excess of a base amount.  

The research credit, including the university basic research credit and the energy research credit, 
expires for amounts paid or incurred after December 31, 2009.143  

Qualified research expenses eligible for the research tax credit consist of:  (1) in-house expenses 
of the taxpayer for wages and supplies attributable to qualified research; (2) certain time-sharing 

                                                

 

140  Section 52(b) provides that, for specified purposes, all employees of all corporations which are members of a 
controlled group of corporations are treated as employed by a single employer.  However, section 52(b) provides 
certain modifications to the control group rules including substituting 50 percent ownership for 80 percent 
ownership as the measure of control. There is a similar rule in section 52(c) under which all employees of trades or 
businesses (whether or not incorporated) which are under common control are treated under regulations as employed 
by a single employer. Section 414(n) provides rules for specified purposes when leased employees are treated as 
employed by the service recipient and section 414(o) authorizes the Treasury to issue regulations to prevent 
avoidance of the requirements of section 414(n).    
141  Sec. 41. 
142  Sec. 41(e). 
143  Sec. 41(h). 


